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So, (two-thirds having voted in favor
thereof) the rules were suspended and
the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

CONGRESSIONAL RECORD —HOUSE

CONSTITUTIONAL AMENDMENT
AUTHORIZING CONGRESS TO
PROHIBIT PHYSICAL DESECRA-
TION OF THE FLAG OF THE
UNITED STATES

Mr. SENSENBRENNER. Mr. Speak-
er, pursuant to House Resolution 189, I
call up the joint resolution (H.J. Res.
36) proposing an amendment to the
Constitution of the United States au-
thorizing the Congress to prohibit the
physical desecration of the flag of the
United States, and ask for its imme-
diate consideration.

The Clerk read the title of the joint
resolution.

The SPEAKER pro tempore (Mr.
SIMPSON). Pursuant to House Resolu-
tion 189, the joint resolution is consid-
ered read for amendment.

The text of House Joint Resolution 36
is as follows:

H.J. RES. 36

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, (two-thirds of each House
concurring therein),

SECTION 1. CONSTITUTIONAL AMENDMENT.

The following article is proposed as an
amendment to the Constitution of the
United States, which shall be valid to all in-
tents and purposes as part of the Constitu-
tion when ratified by the legislatures of
three-fourths of the several States within
seven years after the date of its submission
for ratification:

“ARTICLE —

““The Congress shall have power to prohibit
the physical desecration of the flag of the
United States.”.

The SPEAKER pro tempore. After
two hours of debate on the joint resolu-
tion, it shall be in order to consider an
amendment in the nature of a sub-
stitute, if offered by the gentleman
from Michigan (Mr. CONYERS), or his
designee, which shall be considered
read and debatable for 1 hour, equally
divided and controlled by the pro-
ponent and an opponent.

The gentleman from Wisconsin (Mr.
SENSENBRENNER) and the gentleman
from Michigan (Mr. CONYERS) each will
control 1 hour of debate on the joint
resolution.

The Chair recognizes the gentleman
from Wisconsin (Mr. SENSENBRENNER).

GENERAL LEAVE

Mr. SENSENBRENNER. Mr. Speak-
er, I ask unanimous consent that all
Members may have 5 legislative days
within which to revise and extend their
remarks and include extraneous mate-
rial on H.J. Res. 36.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Wisconsin?

There was no objection.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself 5 minutes.

Mr. Speaker, House Joint Resolution
36 proposes to amend the United States
Constitution to allow Congress to pro-
hibit the physical desecration of the
flag of the United States. The proposed
amendment reads, ‘““The Congress shall
have power to prohibit the physical
desecration of the flag of the United
States.”
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The amendment itself does not pro-
hibit flag desecration; it merely em-
powers Congress to enact legislation to
prohibit the physical desecration of the
flag and establishes boundaries within
which it may legislate.

The American flag serves as a unique
symbol of the ideas upon which Amer-
ica was founded. It is a national asset
that helps preserve our unity, our free-
dom, and our liberty as Americans.
This symbol represents our country’s
many hard-won freedoms, paid for with
the lives of thousands of young men
and women. The American people want
their elected representatives to protect
this cherished symbol.

Prior to the Supreme Court’s ruling
in 1989 in Texas v. Johnson, 48 States
and the Federal Government had laws
prohibiting desecration of the flag.
Since that ruling, however, neither the
States nor the Federal Government
have been able to prohibit its desecra-
tion. In Johnson, the court, by a 5 to 4
vote, held that burning an American
flag as part of a political demonstra-
tion was expressive conduct protected
by the first amendment.

In response to Johnson, Congress
overwhelmingly passed the Flag Pro-
tection Act of 1989, which amended the
Federal flag statute to focus exclu-
sively on the conduct of the actor, irre-
spective of any expressive message he
or she might be intending to convey.

In 1990, the Supreme Court, in an-
other 5 to 4 ruling, in U.S. v. Eichman,
struck down that act as an infringe-
ment of expressive conduct protected
by the first amendment, despite having
also concluded that the statute was
content-neutral. According to the
Court, the Government’s desire to pro-
tect the flag ‘‘is implicated only when
the person’s treatment of the flag com-
municates a message to others.”
Therefore, any flag desecration stat-
ute, by definition, will be related to the
suppression of free speech, and, thus,
run afoul of the first amendment.

Prohibiting physical desecration of
the American flag is not inconsistent
with first amendment principles. Until
the Johnson and Eichman cases, pun-
ishing flag desecration had been viewed
as compatible with both the letter and
spirit of the first amendment, and both
Thomas Jefferson and James Madison
strongly supported government actions
to prohibit flag desecration.

The first amendment does not grant
individuals an unlimited right to en-
gage in any form of desired conduct.
Urinating in public or parading
through the streets naked may both be
done by a person hoping to commu-
nicate a message; yet both are exam-
ples of illegal conduct during which po-
litical debate or a robust exchange oc-
curs.
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As a result of the Court’s misguided
conclusions in Johnson and Eichman,
however, flag desecration, or what Jus-
tice Rehnquist described as a ‘‘grunt,”



